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Transformed	compe66on	regimes	

in	post-Damages	Direc6ve	Europe	

	





The	new	playbook	highlights	
•  Disclosure	of	evidence	available	beyond	the	UK	

•  Longer/suspended	limita6on	periods:	claimants	have	more	9me	

•  Claimants’	burden	of	proof	made	lighter:		
–  NCAs'	final	infringement	decisions	are	binding	

–  cartel	harm	is	presumed	

–  a	passing-on	is	presumed	(to	the	benefit	of	an	indirect	claimant)		

•  Harmonised	passing-on	rules	

•  Full	compensa9on:	interest	since	occurrence	of	harm	

•  Immunity	recipient's	limited	liability	

•  Harmonised	effects	of	par6al	out-of-court	seBlements	



Going	the	extra	mile	
•  Member	States	can	do	more	-	by	going	beyond	the	Direc6ve's	

–  minimum	harmonisa6on	rules	

–  scope	

•  Factors	outside	of	the	Direc9ve:	

–  Availability	of	judges	willing	and	able	to	manage	complex	cases	

–  General	features	of	the	judicial	system	

–  Availability	of	funding	
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Passing-on	rules	
•  Direct	and	indirect	purchasers	can	claim.	
•  Infringer	can	use	passing-on	defence.	
•  Indirect	purchasers	profit	from	a	rebuBable	

presump6on	of	a	pass-on	to	their	level.	
•  Dis9nc9on:	overcharge	harm	/	loss	of	profit	

•  Courts	shall	have:	
•  power	to	es6mate	the	share	of	pass-on	
•  means	to	avoid	over-compensa9on	/	

under-compensa9on	

•  Commission	Prac9cal	Guide	on	Quan9fica9on	
(+	Passing-on	Guide	in	prepara9on)	

Price increase 

Price increase 



Disclosure	of	evidence	
•  General	rule	(Ar9cle	5	DD):	Court	can	order	a	party	or	a	third	party	to	

disclose	relevant	(categories	of)	evidence	which	lies	in	their	control.	

•  Key	condi9ons:	
–  the	claim	must	be	plausible	
–  the	evidence	must	be	relevant	for	substan9a9ng	the	claim	
–  scope	of	the	disclosure	must	be	propor6onate	

•  Confiden6al	informa6on	to	be	disclosed	too.	Courts	need	to	have	at	their	
disposal	effec6ve	protec6on	measures.	

•  Special	rules	(Ar9cle	6	DD)	apply	to	disclosure	of	evidence	included	in	the	
file	of	a	compe99on	authority.		



Public/private	interplay	
•  Limits	to	disclosure	of	evidence	in	a	compe66on	authority’s	file:	

–  Avoiding	interference	with	ongoing	inves9ga9ons	
–  Protec9ng	leniency	programmes	and	se[lement	procedures	

•  Limited	joint	and	several	liability	of	the	immunity	recipient:	

–  Protec9ng	&	strengthening	leniency	programmes	

•  Binding	effect	&	suspension	of	limita6on	periods:	

–  Avoiding	conflic9ng	outcomes	
–  Promo9ng	follow-on	damages	claims		



Life	is	a	
journey,	

	
	not	a	

des6na6on.	


